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3l4IC'lct5at q)f ~ ~ -qm Name & Address of the Appellant / Respondent
Mobile Commerce Solutions Ltd

Ahmadabad

at{ an#g 3r8ta an2r a aria)s 3rgra mar & ia za 3m uR zqenfenfa Raa my er 3ff@rart st
3TtTl'B <IT :fRlaTUT~ 'ITTWf cfix x-fclffiT t I

Any person aggrieved by_ this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way_:

q1aalqryterur 3rrlr
Revision application to Government of India :

(1) aha saaa zycen 3f@fa, 1994 cffr eITTT 37a 3a aar mg mmii # ofR 'B ~~ cfiT '3'll-eITTT '1B' ~l!.lli~
m- 3ferm g7tern aaa aefh fa, raant, fa +inca, ua R#mt, aft iRra, taa tua,i mi, { fecft
: 11 ooo 1 cfiT cffr "GfRI ~ I
(i) · A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zuf ma cffr mA m- l=!T1wf 'ti era hqt znf aran fa#t suer zut 3rt arum a Raft ruerm gr
~-ij l=j@ "fl ara rf 'ti. m fclm)~m~ -ij 't!IB cffi' far8h arum j q fa#t quern # gt m at uhzn #
<TTm ~ "ITT I(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

uf? yea mr pram R Ra ra re (ura zu per s) Fmm fclRrT 1'f<IT l=l@ "ITT I



(es) d are Rh#l r, UT m # Allffact ,m;r cR m ,m;r * RlA1-Jf01 # ~ TI""c;q) cp~ ,m;r cR \RlTTcr-=r
>""c/J cf, f¾c * l=[j1=@ # "Gl1° 1-TRct" *~~~mm# Allffact "§" I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside'
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods export~_d outside India export to Nepal or Bhutan, without payment of
duty.

3if 6alga #t snrad zgca # :f@Rftui sq€t fez mr1 #l nu{ & sit ha arr uit ga arr '([cf
frn:r, *~cp ~. ~ * IDxf tffffif cIT ffi"ll' cf< aarfa arfefu (i.2) 1998 tTffi 109 TT
fga fg mg st I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) bta snaa zgces (r4ta) Para#), 2001 * frn:r:r 9 sifa FclAFcfce m ~ ~-8 # at ufait #i,
· hf arr#r # uf am#z )fa fit #hrft c-3r?gr vi r@ta mar at at-at ufit a er
Ufra 3m4a fan urn if@g [arr arr z. cpT jM!i!\'i~ cfi 3W@ tTffi 35-~ # f.!rmfur #t 4rarr 0
qd# rr €ton-6 aar al #R z)ft arRy s'

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf mraa er uei vier a g era q) zn srva a 'ITT 'ctT m 200/- ll5lT-f :f@R cB1 ~
3it uei icaa ya aa a vnr st ill 1 ooo/- c/51' ll5lT-f :f@R c/51'.~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zyen, tasn zyc vi hara or9tu nrznf@raw a wR or4tea-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ab€tu sari zrca anf@fr, 1944 c/51' tITTT 35-~/35-~ * 3Rf1fct-:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a6) sqRRaa qRoa 2 (1) a ag3g 3rara #l arfa, 3r#ht # it zrcan, #€ta
Gira yea vi hara sr@ta =arznf@raw (free) at 4fa eh#tu #fat, arrara sit20, q
#ea <Raza rag, ?arunt 7u, \)l6l-Jcl1Ellcl-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and abbve 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf? z Gr?r i a{ pc omhgii aarrr sir & at u@ta per sitar a frg #h ar grr srfr
is fa urn fey ga r it g ft f fu-m Ifir c!Wl "ff m cB" ~ lf~-Qfilf ~
ITznTf@raw1 at ya 3r@la znr #tral at v maa fhr arr &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) cur4rrz gca 3rf@)fa 1g7o uerr vigil@a at~-1 a aiaf fR fhg 74ir val 3rrlaa zn
pc arr?gr zrenfenf fufu 1f@art a mag i re)a ga uf u &5.6.5o ¾ cBT rlllllle1ll ~
Rease car gar a1fey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~ 3rR~ l=fl1iCYIT cp) Plli-5l0 1 mer@ Rll1TT cJ51" ail ft err 3naff faar urar t \iTI" tTrTT ~.
#{hr Una yea ga taro rf)ta nrznrf@raw (riff@qf@)) RlJl=f, 1982 B~~I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) fr grcan, ta Gara gen ya hara 3rfl#tu =nuf@erasw (Rrb), uf sr4lat mr a
a#cr iar (Demand) yd is (Penalty) cBT 10% a srar sat 3fart ? train, 3fr4arr qas 1o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

· ~~ ~rc;c!,3ffi00cn'{cf1~. ~rrf.it;r~ "~~J:JTJT"(Duly Demanded) -
..:>

(i) (Section) is 1D hsazffif@;
(ii) fc;R:rrdfc>fci 00c~~~;
(iii) #dz3fez rail afr 6 aa<a&zr fer.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

=r a-J:I' .mt~r t- ,;ift:r 3r4tr qf@rawr h vaq sgi area 3rrar area zn ciUs' Rtci,Ria ITT m d1TTr fci;-cr onr ~W9i <fi'
¢ .3 .3 2

10% a1a w ail srzi aar au fa1Ra t as avs c);' 10%~ tJZ cfi'r '51T ~ trl
areas
ad ti.,

In view of above, an appeal against this order shall lie before the T, -lsig~. r~~: , ent of
10% of the duty demanded where duty or duty and penalty are in dis •.½!;t~( orjp~'fl'¥tm here
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ORDER-IN-APPEAL

M/s. Mobile Commerce Solutions having it's office at Vodafone

House, Prahaladnagar, Off;SG Highway, Ahmedabad (henceforth,
"appellant") has filed the present appeal against the Order-in-original No.

CGST-/WS-08/Ref-45/ST/BSM/18-19 dated 17.08.2018 (henceforth,
"impugned order") issued by the Assistant Commissioner, CGST Division

VIII, Ahmedabad-South (henceforth,"adjudicating authority").

2. The facts of the case, in brief, are that the appellant, a service tax

registrant, filed a refund claim on 17.05.2018 under Section 142(5) of the
Central Goods and Service Tax Act,2017 for Rs.1,42,18,929/- for non utilized
cenvat credit of excess service tax paid by them which was rejected vide
impugned order mainly stating that there is no such provisions in GST

regime, the claim is time barred.

3. Being aggrieved with the impugned order the appellant. preferred 0
this appeal contesting inter alia, that the impugned order is issued in

violation of principles of natural justice as neither the show cause notice

dated 19 .07.2018 for rejection of refund was served to them nor any
opportunity of personal hearing in the matter was given to them; that the
appellant- has not forfeited right of filling reply and personal hearing; that

:;

in quasi-judicial proceedings, following of principles of natural justice is
pre-requisite; that any order passed by authority without giving notice is

violative of the of principles of natural jusiice: that the appellant has rightly
calimed refund of excess service tax paid since, there is no provision to
transition the same into GST; that certificate from independent chartered
accountant certifying that service tax with respect to subject invoices

and returns for the period April 2013 to March 2014 are enclosed; that on

account of re-negotiation witht the customer(i.e. ICICI), credit note was
issued on 31.10.2014 for value Rs.13,67,18,123/-involving tax Rs.1,68,98,361;
that Rule 6(3) of Cenvat Credit Rules 2004, the appellant is allowed to
take credit of such excess service tax paid on account of issuance of
credit note; that out of excess service tax paid Rs.1,68,98,361/-, the
appellant has made adjustment of Rs.26,79,432/- against the service tax
liability of subsequent months, and Rs.1,42, 18,929/- were not adjusted and
hence refund may be allowed; that excess service tax paid on account
of issuance of credit note under Rule 6(3) of Cenvat Credit Rules,2004

ca~not be transitioned into_GST as per pro:'l~lon 140 of the CGST
f':-..; .;--,.•r.• • 99" 8 e1-' -!i,G> " o
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F.No. V2(ST)139/Ahd-South/18-19

. .
credit note and hence principle of unjust enrichment is not applicable in

the present case; that correct disclosures is made in the service tax
. .

returns; that the appellant is eligible for interest on delayed refund. Etc,.

·Act,20l}i that excess service tax paid on account of credit note to the

c;ustomer does not form part of the closing balance of CENVAT credit of

the service tax return filed for the period April 2017 to June 2017; that the

. appellant has correctly filed refund claim under the provisions of Section

142(5J of CGST Act as all the conditions of said provisions are fulfilled; that

the provisions of filing of refund application within prescribed time limit is

not applicable in the present case as section 11(2) deals with principle of

unjust enrichment and not with time limit of filing refund application; that

the service recipient i.e ICICI has reversed the credit with respect to

0
4. In the Personal hearing held on 30.01.2019 Ms. Pooja Shah, CA

reiterated the grounds of appeal and explained the case in detail and

made additional wr.it-ten · submission mentioning legal provisions and

judicial precedents on the issue.

..
violation of principles of natural justice as neither the show cause notice

for rejection of refund was served to them before rejection of refund nor

any opportunity of personal hearing in the matter was given. It is also

stated that they had not forfeited their right of filling reply and personal

hearing in the matter, even- though the adjudicating authority has issued

the impugned order without following the principles of natural justice

which is pre-requisite for quasi-judicial authority.

5. I have carefully gone through the appeal memorandum and the

oral averments made during the course of personal hearing. The issue

which requires determination in the case is whether the appellant is

entitled for refund under Section 142(5) of the Central Goods and Service

Tax Act,2017 of non utilized Cenvat credit of excess service tax paid on

account of credit note issued by them to their customer. It is primarily. and

vigorously pleaded by the appellant that impugned order is issued in

0

6. I find that the claim was rejected without awarding the appellants

the opportunity of being heard. As regards the issue that the appellants

were nor given any opportunity to present their case personally as per the

principle of natural justice; 1 consider th4it/gg ' dication proceedings
. ?rs t I' + Odshall be conducted by observing ·nc res ura jus ice. r er..." a

passed in violation ot the princi' " e is liable to be set



aside by Appellate Authority. Natural justice is the essence of fair
adjudication, deeply rooted in tradition and conscience, to be ranked as
fundamental. The purpose of following the principles of natural justice is
the prevention of miscarriage of justice. The first and foremost principle is
what is commonly known as audi alteram partem rule. lt says that no one
should be condemned unheard. The Show Cause Notice is the first limb of
this principle. In the absence of a notice of the kind and such reasonable
opportunity, the order passed becomes wholly vitiated. Thus, it is but

essential that a party should be put on notice of the case before any

adverse order is passed against him. This is one of the most important

principles of natural justice. The Hon'ble Supreme Court has further
elaborated the legal position in the case of Siemens Engineering and
Manufacturing Co. of India Ltd. v. Union of India and Anr. [AIR 1976 SC

1785], as under: 

If courts of law are to be replaced by administrative

authorities and tribunals, as indeed, in some kinds of cases,
with the proliferation ofAdministrative Law, they may have to
be so replaced, it is essential that administrative authorities
and tribunals should accord fair and proper hearing to the
persons sought to be affected by their orders and give
sufficiently clear and explicit reasons in support of the orders
made by them. Then alone administrative authorities and

tribunals exercising quasi-judicial function will be able to
justify their existence and carry credibility with the people by
inspiring confidence in the adjudicatory process. The rule
requiring reasons to be given in support of an order is, like
the principle of audi alteram partem, a basic principle of
natural justice which must inform every quasi-judicial process

and this rule must be observed in its proper spirit and mere
pretence of compliance with it would not satisfy the

requirement of law."

7. The adjudicating authority should, therefore, bear in mind that no
material should be relied in the adjudication order to support a finding
against the interests of the party unless the party has been given an
opportunity to rebut that material. Therefore, without going into merit I
remand the case back to the adjudicating authority to pass a fresh order
ensuring principle of natural justice. The a .- dingly is allowed.
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8. 3141aai zarr a##r a±3r4 areqcm 3qi#a ah# fan sarar&l
The appeal filed by · the appellant stands disposed of in above

terms.
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Attested

u
Ce Is)
Ahmedabad0

By R.P.A.D.
To,
M/s. Mobile Commerce Solutio_ns Limited,
Building 'B' ,Vodafone House, Corporate Road,
Prahladnagar, Off S G Highway, Ahmedabad-380015.
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Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, SGST, Government of Gujarat, Rajya Kar Bhavan,

Ashram Road, Ahmedabad- 380 009.
3. The Commissioner of Central Tax, Ahmedabad-South.
4. The Additional Commissioner, Central Tax (System), Ahmedabad-South.
5. The Asstt./Deputy Commissioner, CGST Division-IV, Ahmedabad-South.

Guard File.
7. P.A. File
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